

















As in Titan Wheel Corp., Mr. Hoggan’s actions and statement that Complainant only
recently filed the expert report of Julia McCarthy are “unconvincing” and do not show good
cause (let alone extraordinary circumstances), as the allegation that storm water from the Site
reaches waters of the U.S. is a central element of the Complaint. See 2002 WL 1315600, at *9—
11, aff’d, 291 F. Supp. 2d 899, aff’d per curiam, 113 Fed. Appx. 734. There is no requirement or
reason Mr. Hoggan would need to wait for Complainant to introduce a related expert, their
expected testimony, or their report before doing so himself.

Respondent’s failure to explain why he did not submit the expert report can only mean
that Mr. Hoggan either intended this delay or did not take the Presiding Officer’s instructions
seriously. Either way, Respondent’s last-minute attempt to introduce a potential expert report
demonstrates bad faith. And his failure to even mention the report earlier in the proceeding
provides further support for denying his Motion. See Titan Wheel Corp., 2002 WL 1315600, at
*9-11 (a respondent’s failure to ever mention an issue earlier in the proceeding supported the
EAB’s refusal to admit related evidence via an untimely submission), aff’d, 291 F. Supp. 2d 899,
aff’d per curiam, 113 Fed. Appx. 734.

Finally, Complainant will be prejudiced if Mr. Hoggan is allowed at this late stage of the
proceeding to add an expert report. According to Mr. Hoggan, the report will allegedly be
completed “in the next couple of weeks” by an unidentified expert. As the Court’s April 15,2019
deadline acknowledges, this will leave Complainant little time to review the report and prepare
to address it at hearing. Also, Respondent does not seek to add the unnamed “experts™ behind the
report as witnesses or to add their curricula vitae. So Complainant is unable to assess their
credibility and expertise or to cross examine them at hearing. Because Respondent’s Motion is a

delay tactic and the untimely introduction of a new “expert” report would severely prejudice



Complainant, the Presiding Officer should deny Respondent’s Motion. See 99 Cents Only Stores,
2009 WL 1900069, at *4-5 (ALJ 2009).
IV.  CONCLUSION

Because Respondent Kent Hoggan failed to demonstrate any reason, let alone
extraordinary circumstances or even good cause, for his failure to submit this report earlier,
Complainant respectfully requests the Presiding Officer deny Respondent Kent Hoggan’s Motion

to Supplement Pretrial [sic] Exchange.
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